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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11448
V.

Rl CHARD LYLE HASLEY,

Respondent .
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OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jimy N. Coffrman, issued on Novenber 6,
1991, following a 2-day evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator revoking respondent's

airline transport pilot (ATP) and first class nedi cal

'The initial decision, an excerpt fromthe hearing
transcript, is attached. Page references to the transcri pt
i ndicate Volune | or Volune I1I.
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certificates for violations of 14 C F. R 61.3(c), 67.20(a)(4),
and 121.383(a).”’ W deny the appeal.

The Adm ni strator charged that respondent had altered his
medi cal certificate to disguise the fact that he had not had the
6- nmont h physi cal necessary for himto continue as a pilot in
command for Orion Air, his Part 121 enpl oyer. Respondent
admtted that he had been issued a nedical certificate on January
30, 1989. To remain current, he needed to undergo a new physi cal
and receive a new nedical certificate by July 31, 1989.

There is considerable dispute in the record concerning
whet her Orion Air nenpos to respondent concerning this nmatter were
received by him Regardl ess, respondent admitted that, on or

about August 2, 1989, he submitted a copy of his nedical

’s 61.3(c) read:

(c) Medical certificate. Except for free balloon pilots
piloting balloons and glider pilots piloting gliders, no person
may act as pilot in conmmand or in any other capacity as a
required pilot flight crewrenber of an aircraft under a
certificate issued to hi munder this part, unless he has in his
personal possession an appropriate current nedical certificate
i ssued under part 67 of this chapter.

§ 67.20(a)(4) provided:
(a) No person may nmake or cause to be made--

(4) Any alteration of any nedical certificate under this
part.

8§ 121.383(a) read, as pertinent:

(a) No certificate holder may use any person as an airman
nor may any person serve as an airman unl ess that person -

(2) Has any required appropriate current airmn and nedi cal
certificates in his possession while engaged in operations under
this part.



certificate to Orion Air.°’

At the hearing, Orion Air witnesses testified that, when
they first reviewed the docunent on August 9, they were alerted
to its possible alteration by the fact that the copy indicated
that a physical had been performed on April 30, 1989, only 3
months after the |last one and 3 nonths before the next physical
was due. Tr. Vol. | at 31 and 79. On further study, they
testified, it appeared that, in the space marked "Date of
Exam nation," "1-30-89" had been changed to "4-30-89" by, in
handwriting, changing the typewitten "1" to a "4." One of the
two docunents was made into a transparency and set on top of the
ot her. The docunents, including the signatures, were identical
with the exception of the 1 and the 4. Tr. Vol. | at 108. The
FAA records center, when queried, had no record of a 4-30-89
physi cal for respondent. 1d. at 80.

Oion's Senior Director of Flight Operations, after being
told of and reviewing the matter, testified that, when he asked
respondent about it, respondent presented a nutil ated nedi cal
certificate wth nunmerous erasures, and wwth the 4 not in
handwiting, but in typewiting not level with the Iine of

characters. He believed this to be a further alteration. |1d. at

‘According to the unrebutted testinony, Orion required that
a copy of the new certificate be provided before the old one
expired. This testinony also indicated that, in the nornal
course of business, respondent woul d have tendered a new, current
certificate to the scheduler on duty at the tinme his old
certificate expired, as it was the on-duty scheduler's
responsibility to ensure that respondent was current, and the
certificate would then have been transmtted to other office
staff for recording and filing.
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106. Respondent admtted to himand to the Director of Flight
Qperations that he had altered the form Id. at 116, 136-137,
and Exhibit A-9. Between August 1 and August 9, respondent flew
23 flights as pilot in conmmand. 1d. at 162. Respondent obtai ned
a first class nedical certificate on August 11, 1989. Exhibit A-
6.

In his appeal, respondent generally argues that the
Adm nistrator failed in his burden of proof and that revocation
is not warranted. Respondent first argues that the Adm nistrator
must prove fraudulent alteration or intentional falsification and
that he failed to do so. The Adm nistrator responds that he need
prove neither; he need only prove, consistent with the words of
the rule, that respondent altered the certificate. W agree.
Respondent's argunent has no basis in the rule. ©Moreover,
alteration of an official docunent such as a nedical certificate,
regardl ess of the purpose, can legitimately constitute a
proscribed activity. Thus, respondent's argunent that the
Adm nistrator did not prove fraud or intentional falsification is
not grounds for reversal."*

Respondent further argues that the Admnistrator failed to

prove it was respondent who altered the certificate. On the

‘I'n the context of this clainmed error, respondent argues
that he should have been permtted to anend his answer to a
deni al of paragraph 6 of the revocation order. However, we can
find no request to anend respondent’'s answer to paragraph 6. At
the hearing, he asked to change his answer to paragraph 5 from an
adm ssion to a denial, and it was not error for the |aw judge to
deny such a late request. (Respondent had al ready anended his
answer to paragraph 3 froman adm ssion to a denial.)
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record before us, where there is absolutely no basis in the
evi dence to suggest that soneone else altered the certificate,
this argunment borders on the frivolous. The |aw judge nade a
credibility determnation that there is no basis to overturn, and
respondent has failed to suggest any person other than hinself
who woul d have reason to alter the certificate.”®
In affirmng the order of revocation, the | aw judge rejected

argunent by respondent that, because copies of the certificate,
rather than the original, had been offered in evidence, the

8 67.20 charge of alteration could not stand. Respondent
chal | enges that finding, yet he offers nothing to suggest that
the copies of the various docunents are unreliable, and the
testinmony on the record is to the contrary. See, e.qg., id., at
152 and Vol. Il at 28. Thus, and in the face of extended,
unrebutted testinony, respondent was not deni ed due process by
the Admnistrator's failure to produce the original certificate.

(Respondent ignores that he could have attenpted to |ocate it as

wel I .)°¢

*The Administrator also points out that, if respondent did
not alter the certificate before giving it to the dispatcher,
then he turned in an expired one -- sonething he was unlikely to
have done as the testinony shows it would be i mediately
recogni zed as such

‘W al so reject respondent's claimthat the Admi nistrator
failed to prove the allegation in the conplaint that a
typewitten 4 replaced the typewitten 1 (see discussion at page
3, supra). Although Exhibit A-8 may not denonstrate this charge
as well as it mght, the testinony is clear and unequivocal. The
unrebutted evidence supports a finding that two alterations were
made -- a handwitten 4 and then a typewitten 4.



6

The | aw judge al so rejected the argunment that, because the
carrier and other Oion enployees were not prosecuted for related
vi ol ations, respondent was denied fair treatnent. Respondent
suggests that this failure to prosecute others sonehow
conprom ses the reliability of the testinony of the Oion
enpl oyees. We cannot agree, especially when two of the three
Orion wtnesses (all of whose testinony agreed on the key points)
were no longer with Orion, or with any air carrier, and woul d,
therefore, have little or no reason to perjure thensel ves.’
Again, this was a credibility determ nation nade by the | aw judge
for which no good reason to reverse has been offered.

Moreover, we do not second-guess the Admi nistrator's
prosecution choices. Qur role is to "review the evidence in a
particul ar case to determne if it supports the allegations

agai nst the particular respondent.” Admnistrator v. Kaolian, 5

NTSB 2193, 2194 (1987).

Overall, we affirmthe |aw judge's finding that the
Adm ni strator proved his case by a preponderance of the reliable,
probative, and substantial evidence. Respondent's alteration of
an official docunent, and | ack of any explanatory or mtigating
evi dence, denonstrate that he |acks the care, judgnent, and
responsibility demanded of an airline transport pilot. See

Twoney v. National Transp. Safety Bd., 821 F.2d 63, 68 (1st Cr

‘Al so, respondent is mistaken in stating (Appeal at 15) that
"[t] he persons who specifically had responsibilities for
downgradi ng M. Hasley and inspecting any certificate presented
are the sole wtnesses for the Admnistrator." Neither M.
St ahnmer nor Ms. Clark had either responsibility.
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1987) ("In arguing that the result here goes nore to the norality
of the pilot than to his danger to public safety, Twoney fails to
recogni ze that the adm nistrator could have found an i nportant
connection between the two."). No notification failure or
rem nder |apse on the part of the carrier (i.e., respondent seens
to suggest that he was not aware that his nedical had expired and
he did not get materials the carrier allegedly sent himto this
effect) woul d nmake respondent any | ess responsible either for
ensuring that his nedical is current or for operating an aircraft
when it was not.® And, we are unwilling, especially in the
absence of direct testinony by respondent, to see any mtigation
in the view suggested by respondent that the carrier's change in
timng of its pilot route bidding practices reasonably caused him
to forget that his nedical certificate had expired.

Finally, respondent appeals the |l aw judge's refusal to grant
t he conti nuance sought at the hearing. W cannot find that the
| aw j udge abused his discretion. Respondent was notified of the
proposed action in 1989 and an advance notice of the Novenber
hearing was issued in August. Although counsel at the hearing

had been engaged only days before (prior counsel had, however,

’Respondent al so clains that revocation is inconsistent with
FAA Enforcenent Policy Order 1000.9D. As respondent suggests, we
woul d review the Adm nistrator's policy to the extent of
determining if it were being uniformy applied. Here, however,
this issue was not raised before the | aw judge, nor is the order
even in evidence for us to review. |In any case, "uniform
treatnment” presumably nmeans uniformty as anong simlarly
situated respondents. Respondent here has not shown that the
Adm ni strator discrimnated between simlarly situated
respondents.
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been fromthe sane firnm, the issues were not difficult. |Indeed,
at the hearing respondent's counsel did not argue that he had
i nadequate tine for preparation. Mreover, respondent failed to
i ndi cate what he woul d have done differently had a conti nuance
been granted. Wiile he initially indicated that four w tnesses
for respondent had not been able to attend the hearing, he did
not explain why, despite the extensive notice, they could not
appear, nor did he identify them or nmake any offer of proof.

Conpare Adm nistrator v. Teague, NTSB Order EA-3527 (1992).

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is deni ed;

2. The revocation of respondent's airline transport pilot and
medi cal certificates shall begin 30 days fromthe date of service
of this order.’

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°For the purposes of this order, respondent nust physically
surrender his certificates to an appropriate representative of
t he FAA pursuant to FAR 8 61.19(f).



